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Terms and conditions of contract for the on-premises use of
software and software services

dab: Daten — Analysen & Beratung GmbH

§ 1. General / Scope of application

(1)  These contractual terms and conditions apply to the use of software to
be installed locally on the Customer's own infrastructure ("on-prem-
ises") and related software services provided by dab: Daten - Analysen
& Beratung GmbH ("dab"). They also apply to the brokerage of the use
of third-party software by dab.

(2) Deviating, conflicting or supplementary general terms and conditions
of the Customer, even if known, shall not become part of the contract
unless their validity is explicitly agreed to in writing.

(3) Alloffersand services of dab are aimed exclusively at merchants acting
as companies within the meaning of the German Commercial Code,
legal entities under public law or special funds under public law.

§ 2. Object of the contract

(1) Depending on the quotation provided by dab and the agreement
reached with the customer, the contract shall cover:

a) The provision of dab’s own software (the “dab software”) to the
customer on their premises

b) Software services from dab, in particular training, support ser-
vices for the use of the dab software, configuration services, the
development of analyses, and other coding services and projects

c) Arranging the provision of software of third-party providers
(“third-party software”) to the customer; in this case, dab shall act
solely as an intermediary, and the contract governing the use of
the third-party software shall be concluded exclusively between
the customer and the relevant third-party provider

(2) dabis permitted to involve subcontractors in performing its service.
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(3) If these terms and conditions of contract conflict with the quotation
and/or order confirmation provided by dab, the provisions of the quo-
tation and/or order confirmation provided by dab shall take prece-
dence.

§ 3. Provision of the dab software

(1)  For a fee, dab shall provide the customer with the dab software for its
use for the length of time specified in the contract and in the version
agreed in each case. The dab software is to be installed locally on the
customer’s premises on their infrastructure. To this end, dab shall en-
able the customer to download files and shall provide them with the
necessary access details in text form. Unless agreed otherwise, the cus-
tomer themselves shall be responsible for installing the software lo-
cally on their systems.

(2) The scope of functionality of the dab software can be found in the cur-
rent service description on dab's website at https//www.dab-eu-

rope.com.

(3) dab regularly develops the dab software further and keeps it up to
date through updates and upgrades. Depending on what has been
agreed, dab shall provide the customer with updates and upgrades of
the dab software in the same way as the software itself. Unless agreed
otherwise, the customer themselves shall be responsible for installing
updates and upgrades.

§ 4. Rights of use pertaining to the dab software

(1) Unless agreed otherwise in an individual case, the provisions set out
below shall apply to the customer’s rights of use pertaining to the dab
software.

(2) dab shall grant the customer the non-exclusive, non-sublicensable
and non-transferable right, limited to the term of the contract, to use
the dab software for its intended purpose in the scope agreed in ac-
cordance with dab’s quotation (taking into account any quantitative
metrics specified in the quotation, such as number of users, volume,
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etc.) for their own ends, provided that the customer pays the agreed
remuneration (e.g. the payments agreed each month).

(3) The customer may only edit or reproduce the dab software insofar as
this is still considered intended use in accordance with the latest ser-
vice description. They are not authorised to make the dab software
available to third parties for their use, either for a fee or free of charge.

(4) At the end of the contract term, all rights of use of the customer per-
taining to the dab software shall lapse, and the customer shall be re-
quired to cease use, uninstall the software and delete backup copies
and other reproductions completely and without delay.

§ 5. Support for the dab software; deployment of staff on the customer’s
premises

(1)  Agreed support services provided by dab shall be governed by dab’s
current Support Policy at the time the contract was concluded,
which can be viewed at https://www.dab-europe.com/en/gtc/.

(2) Inrespect of all employees deployed by dab on the customer's prem-
ises, dab shall retain the unrestricted right to issue instructions and
give directions within the scope of the relationship with the customer.
In particular, dab is responsible for:

a) Deciding on the selection and number of employees to be de-
ployed

b) Determining working hours and, where applicable, ordering over-
time to be worked

c) Granting annual leave and time off

d) Inspecting work and monitoring that workflows are being com-
plied with
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§ 6. The customer’s obligations

(1)  The customer shall provide reasonable support to dab in its perfor-
mance of the services due under the contract.

(2) The system requirements specified in the service description and/or
dab’s quotation must be met on the customer's premises in order to
use the dab software. The customer themselves shall bear responsibil-
ity in this regard. The customer has familiarised themselves with the
service description and, in particular, the main functional features of
the dab software and is responsible for ensuring that the dab software
is in line with their expectations, preferences and requirements.

(3) The customer shall install the dab software, including the updates and
upgrades provided, in accordance with dab’s specifications.

(4) The customer is obliged to take appropriate precautions to prevent
third parties from accessing protected areas of the software without
authorisation. They shall keep the access data provided to them confi-
dential and ensure that any employees who are provided with access
data do likewise.

(5) The customer themselves is responsible for ensuring that their data
and information and any documents provided by dab in the course of
processing the contract are backed up, input and maintained cor-
rectly, completely and regularly.

§ 7. Remuneration

The customer undertakes to pay dab the agreed fee plus VAT at the statutory
rate. Unless otherwise agreed, the remuneration shall be based on the dab price
list valid at the time the contract was concluded.
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§ 8. Liability for defects in the dab software / Liability / Blocking / Release

(1)  dab shall guarantee the functionality and operational readiness of the
dab software provided during the term of the contract in accordance
with these terms and conditions of contract and shall fix software
errors in the dab software within the scope of what is technically pos-
sible. An error is deemed to exist if the dab software fails to perform
the functions specified in the service description or does not work
properly in any other way, such that use of the dab software is impos-
sible or restricted. Section 536b of the German Civil Code (BGB) (Les-
see's knowledge of the defect at conclusion of the contract or upon
acceptance) and Section 536¢c BGB (Defects occurring during the lease
period; notice of defect by the lessee) shall apply. However, application
of Section 536a(2) BGB (Lessee's right to remedy the defect them-
selves) shall be excluded. The application of Section 536a(1) BGB (Les-
sor's obligation to pay damages) shall also be excluded insofar as the
norm provides for liability without fault.

(2) Irrespective of the legal grounds, the following provisions shall apply
with regard to dab's liability and to the own liability of its employees,
of persons employed by it in performance of an obligation, and of its
vicarious agents:

a) dab shall be liable in the event of slight negligence (subject to a
less stringent liability criterion under the statutory provisions, e.g.
for due diligence in one’s own affairs) only if one of its material
contractual obligations was breached and only for foreseeable
damage and loss that must typically be expected to occur. Mate-
rial contractual obligations are obligations of the kind that form
the basis of the contract, that were decisive to the contract being
concluded and on whose fulfilment the customer is entitled to
rely.

b) dab shall not be liable for the loss of data insofar as the damage
or loss thus caused was due to the customer’s failure to back it
up regularly or completely and thus to ensure that lost data could
be restored without undue effort.

c) dabshall be liable in accordance with the statutory provisions for
loss or damage that is caused to the customer as a result of intent
or gross negligence, that was due to the absence of a guaranteed
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guality, that results from culpable injury to life, limb or health, or
for which liability is stipulated under the German Product Liabil-
ity Act (ProdHaftG).

d) dab’s liability shall be excluded in all other cases.

(3) If unauthorised third parties make use of dab services using the cus-
tomer's access data, the customer shall be liable for any fees or
charges incurred as a result within the scope of their civil liability until
receipt of the customer’s instruction to amend the access data or no-
tification of its loss or theft, insofar as the customer is to blame for the
unauthorised third party gaining access.

(4) The customer shall be solely responsible for all the content that they
use and data that they process via the dab software and for any rights
required for this. In this context, they undertake to indemnify dab
against any liability and any costs, including potential and actual costs
of legal proceedings, should claims be asserted against dab by third
parties, including employees of the customer personally, as a result of
alleged actions or omissions on the part of the customer. dab shall no-
tify the customer of the claim being asserted and, as far as is legally
possible, shall give the customer the opportunity to defend them-
selves against the claim being asserted. At the same time, the cus-
tomer shall, without delay, provide dab in full with all the information
available to them about the facts that are the subject of the claim be-
ing asserted. This shall not affect any further claims for damages on
the part of dab.

§ 9. Third-party software

(1)  Insofar as dab provides third-party software to the customer, dab shall
arrange provision by the third-party provider of the third-party soft-
ware covered by the contract, including in particular use of the SaaS
services of third-party providers. In this case, dab shall act purely as an
intermediary, and the contract for use of the third-party software spec-
ified by the customer and the acquisition of the software licences des-
ignated by them shall be effected solely between the customer and
the respective third-party provider. dab shall handle the quotation, or-
dering and invoicing process on behalf of the respective third-party
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provider in this case.

(2) The provisions agreed between the customer and the respective third-
party provider shall apply to the customer’s use of the third-party soft-
ware, in particular to the latest scope of functionality in each case, the
customer’s rights of use, liability for defects, the liability, maintenance
and support provided by the third-party provider, the provisions of pri-
vacy and data protection law, and the contract term and termination.
The customer shall obtain relevant information from the third-party
provider on its own initiative, in particular by means of its current ser-
vice descriptions and terms and conditions of use.

§ 10. Term and termination of the contract

(1)  The term of the contract governing the use of the dab software shall
be determined by dab's quotation and by the agreement reached with
the customer. Unless a specific term has been agreed, the contract
shall run for one year. The contractual relationship begins when the
software is provided.

(2) The parties’' rightto terminate the contract for good cause shall remain
unaffected. In particular, dab shall be entitled to terminate the con-
tract without notice if the customer has been in default regarding re-
muneration owed for over two months despite receiving a reminder.
If the customer is responsible for the reason for termination, they shall
be obliged to pay dab the agreed remuneration less any expenses
saved by dab up until the date on which the contract would end at the
earliest in the event of ordinary termination.

(3) Notices of termination require the written form (excluding text form)
in order to be effective.
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§ 11. Privacy and data protection / Confidentiality

(1) Both parties must comply with the statutory provisions on privacy,
data protection and data security that apply to them. Within the scope
of the support services in accordance with Clause 5, dab may process
the customer’s personal data or arrange for it to be processed. dab
shall serve as processor and the customer as controller in respect of
this processing. With regard to the processing of the customer’s per-
sonal data by dab in its capacity as processor, the parties agree that
the data processing agreement, which can be accessed via the follow-
ing link, shall apply: https://www.dab-europe.com/en/gtc/

(2) The parties are obliged to keep permanently confidential and not dis-
close to third parties, record or use for any other purposes any infor-
mation about the other party that has become or becomes known to
them in connection with this contract and that is marked as confiden-
tial or otherwise recognisable as business secrets (hereinafter “confi-
dential information”), unless the other party has expressly consented
to the disclosure or use in writing or the information is required to be
disclosed by law, a court order or an administrative decision. Infor-
mation is not considered confidential information within the meaning
of this provision if:

a) Itwasalready known to the other party without being subject to
a confidentiality obligation

b) Itis generally known or becomes so without the confidentiality
obligations assumed being breached

c) It is disclosed to the other party by a third party without breach-
ing the confidentiality obligation

The obligations under this provision shall remain in force beyond the
end of the contract

(3) The Customer authorizes dab to include his name or his company in a
reference list.
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§ 12. Applicable law, place of jurisdiction, miscellaneous provisions

(1)  The laws of the Federal Republic of Germany shall apply to the exclu-
sion of the provisions of international private law. The provisions of the
UN Convention on Contracts for the International Sale of Goods (CISG)
shall not apply.

(2) Subject to the assignment of pecuniary claims pursuant to Section
354a HGB, the customer may not assign individual rights under the
present contract or the contract as a whole to third parties, unless dab
gives its express written consent thereto.

(3) Failure to exercise a contractual right shall not be deemed a waiver of
the respective right, unless the holder of the right expressly informs
the other contracting party of this in written form.

(4) The location of dab’s headquarters shall be the place of performance
for all obligations under the present contract. It shall also be the place
of subsequent performance unless otherwise agreed. Insofar as the
customer is a merchant within the meaning of the HGB, a legal person
under public law or a special fund governed by public law, the location
of dab’s headquarters shall be agreed as the sole place of jurisdiction
for all disputes arising directly or indirectly from the contractual rela-
tionship. This also applies to persons who do not have a general place
of jurisdiction in Germany as well as to persons who moved their dom-
icile or usual place of residence abroad after the contract was con-
cluded or whose domicile or usual place of residence is unknown at
the time legal action is taken. dab shall also be entitled to take legal
action at the statutory place of jurisdiction.

(5) Oralancillary agreements shall be invalid. Divergent or supplementary
terms and conditions and amendments to the present contract, in-
cluding this clause on written form, shall only be valid if they have been
agreed in writing and have been expressly denoted as an amendment
or supplement.

(6) These terms and conditions of business have been drawn up in Ger-
man and English. However, only the German version is binding and
has legal force.
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(7)  Should one or more provisions in the present contract be or become
invalid, this shall not affect the validity of the remaining provisions.
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